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OP1 NI ON

Franks. J.

The Roane County Board of Education (Board)
di sm ssed plaintiff fromher position as a tenured teacher,
and she brought this action claimng the Board violated the
Teacher Tenure Act in that the Board' s decision was arbitrary
and capricious and that her dism ssal did not conport with due

process.



The Chancel | or determ ned the evidence supported the
Board's findings that Plaintiff had commtted acts which
denonstrated i nefficiency, inconpetence, neglect of duty, and
i nsubordi nation. He also determ ned that the hearings, held
in three sessions, satisfied the requirenents of the Teacher
Tenure Act and net due process standards.

Plaintiff has appeal ed, insisting the Board' s
deci sion was arbitrary and capri ci ous.

Courts are reluctant to substitute their judgnent
for that of a school board where its exercise of judgnment does
not violate the law. State ex rel. Thonpson v. Wl ker, 845
S.W2d 752 (Tenn. App. 1992). It is presuned that actions of a
board are not arbitrary and capricious, but are reasonabl e
unless there is clear evidence to the contrary. Mtchell v.
Garrett, 510 S.W2d 894, 898 (Tenn. 1974).

The record is replete with testinony that plaintiff
was unable to control her classroom naintained questionable
nmet hods for determ ning students’ grades, and required
extraordi nary assistance from school adm nistrators and
parents to enforce discipline. Gven this evidence, the
Board's finding that plaintiff’s inconpetence, inefficiency,

i nsubordi nati on, and negl ect of duty warranted her dism ssal,
was not arbitrary and capri cious.

Follow ng the trial before the Chancellor, plaintiff
sought | eave to anend her pleadings to charge the violation of
a policy of the Roane County Board of Education, which
required the School Superintendent to provide a tenured
teacher with advanced witten warning prior to dismssal from
enpl oyment. The Trial Court overrul ed the notion which
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plaintiff insists was erroneous. Plaintiff argues that the

i ssue of notice by the superintendent, as required by county
policy, was tried by inplied consent, and the Trial Court
shoul d have all owed anendnent of the conplaint to include this
i ssue, citing TR C P. 15.02."°

The Chancellor stated that he did not allow the
amendnment because ?further anendnent is unnecessary. The
conplaint already sets forth in broad terns allegations which
state a cause of action under the statute governing review?
The | anguage of the conplaint alleges statutory and
constitutional violations generally and then goes on to
speci fy several charges. The constitutional violations
al | eged include due process deprivations.

Trial of an issue by inplied consent will be found
when a party opposed to the notion knew or shoul d reasonably
have known of the evidence relating to the new issue, did not
object to this evidence, and was not prejudiced thereby. Zack
Cheek Builders, Inc. V. MLeod, 597 S.W2d 888 (Tenn. 1980).
Here the Policies of the Roane County Board of Education was
i ntroduced into evidence during the trial. However, it was
i ntroduced in the context of a discussion of discrepancies in
Appel | ant’ s personnel file and contract provisions setting out
gri evance procedures. The record does not show that the issue
of a lack of witten warning by the superintendent was raised

at any time in the hearings. Had the issue been clearly

"When issues not raised by the pleadings are tried by express or inplied
consent of the parties, they shall be treated in all respects as if they
had been raised in the pleadings. Such amendment of the pleadings as
may be necessary to cause themto conformto the evidence and to raise
these i ssues may be made upon notion of any party at any time, even
after judgment; but failure so to amend does not affect the result of
the trial of these issues.



rai sed or even nentioned, additional testinony m ght have been
elicited fromthe superintendent to deal with this issue. The
Board coul d not have reasonably known that the policy

vi ol ati on was being rai sed and the amendnent shoul d not be
based on those grounds. See Lapray v. Smth, 804 S.W2d 87
(Tenn. App. 1990). However, the Chancellor’s finding that the
vaguel y worded conpl ai nt raising due process issues sufficed
to raise the violation of the Board’ s policy is appropriate
under the circunstances of this case.

Plaintiff strenuously insists that the Board' s
action was a denial of her due process rights. The policy of
t he Roane County Board of Education Art. |1V.8C(16), p. 305,
1975, requires that:

Any time the performance of an enpl oyee has reached

the | evel considered unsatisfactory and which could

| ead to dism ssal, the superintendent shall issue a

witten warning to the enployee involved. After

warning i s given, the enpl oyee shall be given a

reasonable tine to inprove his [sic] perfornmance.

The Board concedes that such notice was not given.
The record shows that the only witten notice Appell ant
received fromthe superintendent of schools was a |l etter dated
August 28, 1992, inform ng her of the charges to be consi dered
by the Board of Education and her rights under the di sm ssal
procedures of the Teacher Tenure law, (T.C A 8 49-5-511).

There can be little doubt that failure to follow
policy can be a due process violation. See Vitarelli v.
Seaton, 359 U. S. 535, 79 S.C. 963, 3 L.Ed.2d 1012 (1959).
1959). (Secretary of Interior was bound by regul ati ons which

he had pronul gated for dism ssals on grounds of security, even

t hough he woul d not have had to conmply with such guidelines if



he had proceeded agai nst the enpl oyee on different grounds).
However, it is inportant to note that Vitarelli did not
necessarily require strict adherence to the additional

di sm ssal policy. The Court found that the dism ssal in that
case was void because the proceedings fell ?substantially
short of requirenents?. Vitarelli, 359 U S At 544, 79 S.C
At 975. The Roane County Board of Education was bound by its
policy, but we conclude it substantially conplied with its
policy.

The actions of the principal substantially served
t he purposes behind the County policy, by repeated warnings
and the anount of tinme given for inprovenent.

Plaintiff’s testinmony at her dism ssal hearing and
witten records kept by the principal show that early in the
school year plaintiff was nade aware that her job was in
jeopardy. She testified that during her second year at
Rockwood Junior High, ?%n the fall M. Thonpson began telling
me that he could not recomrend nme back next year and that |
woul d not have a job for the next year?. She also stated M.
Thonmpson was very upset with nme because ny cl assroom wasn’t
being run better, and he let nme know that on a daily basis.?
The record shows that the principal gave plaintiff nunerous
witten notices of unsatisfactory performances and probl ens.
These warni ngs were nade over a period of nonths, and raised
numer ous concerns about plaintiff’s performance. W concl ude
t hese warni ngs were sufficiently nunerous, specific, and
serious so as to warn plaintiff that she had to inprove her
performance or | ose her position. These notices were given
nont hs before the end of the school year and gave Appel | ant
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?reasonable tinme to inprove.?

Qur Suprene Court has said that courts shoul d not
interfere with the action of a Board of Education on
procedural grounds except in ?the clearest case of materi al
di sregard by the Board of the procedural requirenents of the
statute [the Teacher Tenure Act] or a show ng of prejudice.?
Potts v. G bson, 469 S.W2d 130 (Tenn. 1971). The requirenent
of a showi ng of prejudice has not been devel oped further by
our courts. However, the harnl ess error standard conports
with the reasoning other courts have enployed in dealing with
due process requirenments. See Gl bertson v. MAlister, 383
F. Supp. 1107 (D. Conn. 1974); \Wal ker v. Board of Educati on,
900 P.2d 850( Kan. App. 1995); State v. White, 785 P.2d 950
(Kan. 1990). Moreover, a statutory error may be harmless if it
does not prejudice the substantive rights of a party. Tanplin
v. Star Lunber and Supply Co., 836 P.2d 1102 (Kan.1992).

Plaintiff’s testinony shows that plaintiff suffered
no prejudice by the County’'s failure to followits rule that
witten notice be issued by the Superintendent. She had
abundant notice, at |east six nonths before the end of the
school year, that her work was not satisfactory and that these
problenms would I ead to her dismssal. The apparent purpose of
the County policy, to convey the threat of dism ssal and to
give the teacher reasonable tinme to correct the situation, was
satisfied by the principal’s warnings. W conclude that
plaintiff was not prejudiced by the lack of notice and failure
to follow the nmentioned policy constituted harm ess error.

The plaintiff charges other irregularities in the
heari ngs before the Board, which we have considered and find
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to be without nerit.
The judgnent of the Trial Court is affirmed, and the
cause remanded with the cost of the appeal assessed to the

appel | ant .

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.



